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COMPLIANCE WITH EXECUTIVE ORDER 127

Mew York State Execative Ordar Number 127 (EQ 127) provides lor increased disclosure in the
public procuremem process through identification of persons or organizations whose function is
16 influence procurement contracts, public works agreemants and real property transactions.

A procurement is any contract, agreement or subsequeni amendment involving an annualized
expenditure in excess of 515,000.00, but doss not include those contracts that by law must be
awarded 1o the lowest responsible bidder or based on the lowest price.

ESDC s obligated to obitain identifying information cn every person or organization retained,
employed or degignated by or on behalf of the contractor to attempt to infleence the procurement
process. BSDC is obligated to collect information on whether such person or organization has 2
financiel interest in the procurement. This obligation is on-going, and survives the awarding of
the conirast,

In eddition, EO 127 mandates consideration of whether a contractor has intentionally provided
falsa or incomplete information under such Ovder within the last five years, and whether 2
contractor has failed to timely disclose accurate and complete information or otherwise cooperals
in the implementation of the Order. ESDC is precluded from ewarding 2 procurement contract o
= contractar with a finding of non-responsibility under fhe Crder unless it makes a finding, on the
record, that such contract is in the best interests of the State, notwithstanding the prior finding of
non-responsibility.

Aftachments
Contractor Disclosure of Contracts Form
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Contractor Disclosure of Contacts Form

This form shall be completed and submitted with vour bid'proposal or offor in accordence with
Excoutive Qrder 127 (EQ 127). Failure 1o complste and submit this forrn shall result in &
detenmination of non-responsiveness and disqualification of the bid, proposal or offes. IT al the
time of submission of this form, the specific pame of 3 person suthorized to alfempt 1o infleence
a decision oa yvour behall iz cnknown, vou agres (o provide the specific pérson's mformation
when 1t 15 avadlables, You also agree o wpdate this information during the pegofistion or
evaluation process of this procurement, and throughout the term of any contract awarded o your
company pursuant to this bid/‘propesal or offer.

LR R L e L T P P T R P T L PR T R P P P P R R S E S P P S e

Name of Contractor:_

—_—

Address;

Name and Title of Person Submitting this Fom:

- —

[5 this an initial fling in accordance with Section II, paragraph 1 of BO 127 or an updaied filing
in accordance with Section I, paragraph 2 of EQ 1277 (Pleass circle):

Initial filing Updated filing

the Contracior to attermnol 1o nflusgnce the procurement probess:

Marme:

Address:

Talephone Number;

Place of Principal Empioymani:

Crecypalion:

| Does the sbove named person or organization have a finencial interest in the procurement?

(Plezse cirela) yes ma

f
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Maodel Language to Obtain Offerer's Affirmation of Understanding of and
Agreement pursuant to State Finance Law § 139-f (3) and § 139-j (6) (b)

Background:
State Finanee Law § | 39-j{6)(h) provides that:

Every Governmental Entity shall soek written affirmations from all Offerers as to
the Offerer’s understending of and agreement 1o comply with the Governmental
Entity’s procadures relating to permissible contacts during & Governmental
Procurement pursuant to subdivision three of this section.

Instroctions:

A Governmenta] Entity must obtain the required affirmation of understanding and agreement Lo
comply with procedures on procurement lobbying restrictions regarding permissible Contacts in
the restricted period for a procurement contract in accordance with Stat: Finanoe Law § § 1309+
and 13%-k. I is recommended that this affirmation bz obtamed a5 early a3 possible in the
procurament process, such as when the Offerer subrnits its proposal or bid. The following
languages can be weed to obtain the affirmation.

LHferer affnms that it understands end agrees to comply with the procedures of the
Gevernment Entity relative to permissible Contacts as reguired by State Finance Law
§ 13% (3) and § 135 (8) ().

By Date:

KWame:

Titla:

= em s em———

Cortractor Name:

Contractor Address:
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Model Language to Obtain the Offerer Disclosure of Prior
Non-Responsibility Determinations

Backpground:

Under New York State Finance Law § 139-k(2) and Executive Order 127, covered govermmental
enfities ere abligated to obtein specific information regarding prior non-responsibility
determinations. This infonmation must be collected in addition to te tnformation that is
separately obtained pursuant to State Finance Law § 163(9). In accordance with State Finance
Law & 138-k, an OfTerer must be asked to disclose whether there has been a finding of non-
responsibility made within the previcas four (4) years by an Governmental Enfity due to: (a)a
vinlation of State Finance Law § 1394 or (b) the intentional provision of fales or incomplete
information to a Governmental Entity. The terms “Offerer” and “Governmental Enfity™ are
defined in State Finance Law § 139-k(1), State Finance Law § 1394 sets forth detailed
requirements about the resinctions on Contacts durmg the procurement process. A violation of
State Finance Law § 13%9-) includes, but is not limited o, an impemmizsible Contact during the
restricted poriod (for example, contacling a person or entity othor than the designated contact
person, whea such Contect does not fall within one of the exemptions). Under Executive Order
127, a proposed contractor must disclose findings of non-responsibility made within the previous
[ive (3} years

As part of its responsibility determination, & covered governmentzl entity must consider whether
an OTerer fails to imely disclose accurele of complete infermation regarding the above non-
responsibility detenmination, In accordance with law, no Procurement Coatract shall be awarded
1o any OfTerer that Gails to Hmely disclose accurats or complete information under this section,
unless a rding is mede that the 2ward of the Procurement Contract to the Offerer (s necessary ©
protect public property or public health s=fiety, and thet the Offerer iz the only source capahle of
supplving tha required Arficle of Procurement within the nectssary imeframe,

Instructions:

A Govermemienta] Entity st include a disclosure request regarding prior non-responsibility
determinations in s solicitation of propesals or bid decuments or specifcations or contract
documents, as applicable, for procurement contracts. The attached form s to be completed and
submited by the individusl or enfity seeking to enter into a Procurement Contract,
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Offerer Disclosure of Prior Non-Responsibility Determinations

Name of Individual or Entity Seeking to Enter into the Procurement Contracd:

Mame end Tille of Person Submitting this Form:

Contract Procurement Mumber:

Date:

i. Hzs eny Govermimenial Entity made a finding of non-responsibllity mgarding the indi/idus ar entily
seking b enber indo the Procurement Gonlract in the previous Tive years?

(Please cirche): Mo Vs

W s, plasse answer e el questions:

2. Was the basis foe the finding of non-responsibility due o e wolation of
(2) Stale Finance Law § 135§ (Please crols)
Mo s 1

{0} Excoubtvo Ordor 127 (Piease cicle)
Ma Yeg

3, Was the basis for the finding of nor-respansibility due o the Intentional provisen of Blse o
incarmplete sformation to a Sovernmental Endily?
(Pleass crohe) M s

4. If you enewered yes to any of fha ebove quesfions, please grovide details regarding the finding of ren-
responsibility beloe,

i Ceovarmimental Endity:

Drate of Finding of Nor-Respansibilily, __

Basis of Finding of Mon-Responsibliity;

| [Aod addilional pages as neceseary)

5. Has any Governmantal Entity or other govammental agency lerminatad or withheld a Procurement
| Contract with the sbove-named indhidual or entity due to the Intertionel provision of false or incormpete
Ll infarmation? {(Ploase cissle)

Mo Yes

ﬂ'miﬂﬂﬂﬂt 5 PaE[-_- ']



5. Wyes, plesse provide detals below.
Governmental Enfity: [

Diate of Termination or Withholding of Contract:_

Basls ol Terminatisn ar Withholding: [

(A0 edditerdl faoes 4% Necassary)

CHterer cartifis thal @ information provided 1o the Gowemmentsl Entity wish respect fo State Financa

Later § 139k and Executive Order 127 iz complate, frue and accurete.

Ery: Diate:

Signature
Hame:
Titde:
- —
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Policy Regarding Permissible Contacts
Under State Finance Law Section 139-j and 139-k

with respect to procurements by

New York State Urban Development Corporation d/h/a
Empire State Development Corporation
and its subsidiaries

The Lower Manhattan Development Corporation (“LMDC"), a subsidiary of the Empire
State Development Corporation, amends and restates in its entirety Section 7 of the
ESDC’s Policy Regarding Permissible Contacts, as follows:

7. Miscellaneous

i Complaints or other notices to the General Counsel of LMDC regarding
the implementation of this policy shall identify the solicitation with
respect to which the complaint or notice is being submitted; the entity
conducting the procurement at issee; and the nature of the complaint or
notice, und shoold be submitted to the General Counsel of LMDC at the
following address, for further forwarding, if necessary:

Creneral Connsel

Lower Manhattan Development Corporation
Omne Liberty Plaza

20™ Floar

Mew York, MY 10006

b, This policy is adopted pursuant to Sections 139-) and 139-k of the State
Finance Law. Nothing in this policy shall be construed as limiting the
application of this law. In the event of a conflict between the provisions
ol this policy and the provisions of State Finance Law Sections 139-)
and 13-k, the provisions of said Law shall govern,
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Araf Aprl 12, 2004
Policy Regarding Permissible Contacts
ander State Finance Law Section 139-j and 139-k

with respeci 10 procurements by

New York State Urban Development Corporation d/b/a

Empire State Development Corporation
and its subsidiaries

1. Definitions
The following terms shall have the following meanings:

2. “contact” or “contacts” shall mean any oral, written or slectronic communication
with the Corporation under circumstances from which a reasonable person would
infer that the communication was intended to influence a procurement by the
Comoration.

h, “Comporation” shall mean ESDC or any of its subsidiaried, as the case may be.

g, “ESDC™ shall mean (he New York State Urban Development Corporation d/b/a
Empire Stale Development Corporation,

d. “offersr” shall mean the individual or entity, or any employee, agent or consultant of
person acting en behalf of soch individual or entity, that makes a contact during the
restricted period.

re

“grocurement” shall mean (i) the preperation of terms of the specifications, bid
documents, request for proposals, or evaluation criteria for a procursment contract,
(i1} solicitation for a procurement contract; (i) evaluation of a procurcment contract,
{1v) award, approval, denizl or disapproval of a procurcment contract, or (¥} approval
or denial of an assignment, amendment {other than amendments that are authorized
and payable under the terms of the procurement contract as it was finally awarded or
approved), renewal or extension of a procurement contract, or any other matenal
change in the procurement contract resulting in a financial benefit to the offerer.

[ “procurement contrect” shall mean any contract or other agreement for a commodity,
service, technology, public work, construction, the grant of a franchise or concession,
the purchase, sale or lease of real property or an acquisition or granting of other
interest in real propesty which contract or other sgreement involves an estimated
annualized axpenditure in excess of fiesn thousand dollars. Grants, eminent domain
trensactions and other transactions listed in subdivision {1)(g) of Section 139-] afthe
State Finance Law shall not be d2emed procurement contracis.
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. “restricted period” shall mean the period of time commencing with the sarliest written
notice or advertisement of the availability of the solicitation document for a

procuremnent contraet and concluding with the execution of 2 finel procurement
contract,

2. Permissible Contacts during the Bestncled Period

8. With respect to each procurement that it condoets, the Corporation shall designate a
person of pearsons who may be contacted by offerers relative to the procurament. All
somments and questions from offerers regarding a procurement should generally be
iy writing and must be addressed only 1o the contact person(s) identified in the
solicitation decument ar otherwise identified o offerers.

b. Dunng the restricied period, offerers shall only commumicate, with respect to any
procurement, in the manner and with the individualz set forth in Section 2 (a) of this
Pohicy.

c. Motwithstanding Section 2(h) of this Policy, offerers may:

I, submit proposals in response (o a solicitation document;

i, submit written questions as may be provided for in (he solicstation document;

iii. participate in any pre-bid conference or site visit as may be provided for in the
solicitation document;

v make & complamt in writing 1o the geaeral counsel of the Corporation if 2
comumunication by an offerer made in accordance with Section 2{a) of this policy
has not been responded to in a timely manner;

v. afler being notified of a teniative award of a procurement contract, engage in
communications solely for the purpose of negotiating the terms of the final
contract or contracis and any interim agreements in advance of the final contract
or contract, including any conditional designation document;

vi. reguest the review of an award of & procurement conlract,

vii. participate in protcsts, appeals or other review proceedings (including the
apparent successful respondent and its representatives) socking a final
administrative or judicial determinalion;

viii.make & complaint 1o the altomey general, inspector peneral, district aliomey or
court of competent jurisdiction regarding alleged improper condue! with respect
to the procurement; and

ix. communicate with a member of the New York State legislature or lemslative staff
about the procursmernt.

d. Offerers shall not attsmpt to influence the conduct of, and award of a contract under,
the procurement in & manner that would result in a violation or an atempted violation
of Section 73(5) (regarding certain gifis) and Section 74 {code of ethics) of the Public
Officers Law. Each respondent to the solicitation must submit a properly completed

-
=L

o Docements 2nd Setings M Cassidy’ Local SeningsiTemporary Internet Files\DLKC\Policy Begarding Permissible
Costacts under SFL Secq 1391 doc
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Contractor's Disclosure of Contacts form, in accordance with Executive Order 127
(Providing for Additional State Prozurement Disclosure) with its proposal,

= Ags early as practicable during the restricted period, the Corporation shall seck a
written affirmation from each offerer as 1o its understanding of and agreement to
comply with State Finance Law Section 139 and this Policy regarding permossible
contacts during the restricted pedod. Each respondent 1o a solicitation who has not
submitied such an affirmation prior 1o submitting a proposal, must submit such a
written affinnation with 113 proposal,

al

Recording of Conlacts

Ulpon receiving any contact during the restricled period, Corporation staff shall make a
record of such contact, including the name, address, 1elephone number, place of principal
eraployment and occupation of the parson or orgenization making {he contact and
whether the person or organization making the contact was the potential respondent ilself
or was retained, employed or designated by or on behalf of the potential respondent.

4. Viglptions of Requirements Regarding Pernuizsible

5. Any member, officer or employee of the Corporation wha becomes aware that an
affzrer has violated the provisions of State Finance Law 138-j(3) or Section 2 of this
Policy regarding permissibie contacts during the restricfed period shall immediately
notify the General Counsel of the Corporation of the impermissible contact and shall
provide the Corporation’s General Counsel with 2 copy of the record of contact.

k. 1f any member, officer or emploves af a governments] entity ciher than the
Corporation becomes aware thai violation regerding permissible contacts with respect
ta  a procurement has occurred involving such other governmental entity, then sach
member, officer or employes shall make a recerd of such impermissible contact and
shall immediately notify the ethics officer, inspector general, if any, or other officisl
of the other sovernmental entity responsible for investigating such matiers, who shall
in tum notify the Corporation's General Counsel and provide the Generzl Counsel
with a copy of the record of contact

c. Upan receiving notice of an impenmissible conact with respect 1o a procurement, the
Corporation’s General Counsel will conduct an investigation to determine whether an
impermissible contaet cecurrad and, if so, whether such impermissible contact was
knawing and willful, The investigation shall include review of the record of contact
and may include an interview of the individual making the report and other involved
siaff, The investigation may include review of such other documents or the mierview
of such other individuals as the (General Counsel in his or her discretion may consider
appropriale.

3.

o Drocusmrents aad Setinps MCassidy' Loca! Ssitings Temporary Intzrmst Files\OLKC'Pelicy Regarding Parmissible

Crentacts ender SFL Beet 135] doc
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d.

=

The Corporation's General Counsel shall endeavor to make a determination, within
ten business days of receiving any notice of impermissible contact, whether sufficient
cause £xists to believe that the impermissible contact occurred and that such contact
was knowing and willful, bul in z2ay event shall make such determination before the
award of a final procuremen: contract or contracts, In the event it is determined that
sufficient cause exists to believe that the impermissible contact occurred and was
knewing and willfil, then the General Counsel shall notify the invelved offersr of the
date and namare of the alleged impermissible contact and of the preliminary
determination that such contact was knowing and willful.

The offirer shall be provided with an opportuaity to submit a written response 1o the
alleged impermissible contact within ten business days of receiving such notice. In
the General Counsel's discretion, an interview with the offerer may be granted or
required. In making & final delenmnination regarding an allegation of impermissible
contact, the General Counsel shall take into consideration any information provided
by the offerer during the course of the investigation,

In the event the General Counsel makes a final determination that an offerer has
knowingly and wilifully violated this policy or Section 135+ of the State Finance
Law and such viclation involved misconduect by a GIPEC employee in the
implementation of this policy, then the General Counsel shall report such instance of
ernployes misconduct 1o the Corporation’s President.

The notice provided for in Section 4(d) above may be sent by facsimile ransmission
or electronie mail provided tat hard copy of such notice is also sent by overnight,
persenal or other method of delivery providing a delivery receipt, 1o the offerer &t the
address listed on the report of contact, in the offerer's proposal or such other address
55 the General Counsel may deem most appropriate.

Frior to awarding any procurement contraci, the Corporation shall make &
determination of responsibitity with respect to the proposed awardse. [n making a
determination of responsibility with respect to any offerer, the Corporation shall
consider the propozed awardes's ability to perform the services provided for in the
propesed contract including but not limited to such factors as the offerer’s financial
capability; lavel of relevant expertize; depth and qualifications of staff; if applicable,
the offerer's prior performance under contracts with ESDC or any subsidiary of
ESDC or other instrumentelizy of the State of New York; and any prior findings of
non-responsibility with respect to such offerer (by any governmental ertity, as
defined in section (1)a} of Statz Finance Law Section 13%-]) made within the
preceding four years.

Notwithstanding any of the criteria set forth in section 4(g) above, cither of the

following shall resull in a determination of non-responsibility with respect to any
offerer: {T) a final determination, pursuant 1o the procedure set forth in this section 4,

e

A Dncumers and Settings MCasidy' Local Settings! Temporany loternet Files\OLEC\Policy Regarding Promissiblz
Comtacts wnder 3FL S=ct 1351 .dec
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that such offersr has knowing and willfully violated the provisions of this policy or
State Finance Law Section 139, and (1T) the: failure by such offercr to timely
disclose accurate and complete information o otherwise cooperate with the
Corporation in administering this palicy and the provisions of Stzte Finance Law
Section 139-j.

1. ln the event an offerer is determined to be non-responsible, such offerer and its
subsidiaries and any related or successor entity with substantially similar function,
management, board of directors, officers and sharcholdzrs shall not be awarded any
contract pursuant o the procurement unless, by action of the Board of Directors, the
Corporation finds that the award is necessary to protest public property or public
health or safety end that the offerer is the only source capable of performing the
contract. Any sech sction by the Corperation’s Board of Directors shall state the
basis for the Gnding of necessity and a record of the action and the basis shall be
included in the procurement record

k. Amy subsequent determination of non-responsibility due to a violation of State Finance
Law Section 130-] within four years of a determination of non-responsibility due to
such & violation shall result in the offerer’s being rendered ineligible to submit a
proposal on or be swarded any procurement contract for any governmental entity
subject o the provisions of State Finance Law Section 139 for 2 period of four years
from the date of the second determination of non-responsibility.

1. Upon making any determination of non-responsibility or ineligibility under this
Section 4, the Corporation shall notify the New York State Office of General Services
g0 that the offerer that is the subject of such determiination will be included in the list
of a1l offerers who have been determined Lo be non-responsible or ineligible, which
list is published on the Office of General Services’ webeite and is publicly available.

5. Required Contractual Provisions

Each procurement contract awarded by the Corporation shall contain (2) a cerlification by
the offerer that all information provided 1o the Corporation with respect to Executive
Oirder 127 and State Finance Law Section 139+ is true, complete and accurale; and {(b)
provision authorizing the Corporation to terminate the contract in the event such
certification is found 1o be intentionally {alse or intentionzlly incomplete,

6. Procurement Record

2. The Corporation shall maintzin a procurement record with respect to the procursment
and the ultimate award of contracts thereunder. The procurement record shall contam
such documents 25 evidence the material decisions made and approach taken in the
procurement process, including, without limitation, the following:

“ 5.

i Doeements sad Sertings'MCresidh'Local Settings' Temnporary Internet FilestOLE CPolicy Regarding Permisseble
{artasts ander SFL Sect 13591 .doc
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i,

Viil.

a full copy of the solicitation documentis) and all addenda thereto;

a copy of all questions and answers made available to offerers;

copies of all proposals submitted in response to the solicitation;

al] Cantracter Disclosure of Contacts forms submitted in accordance with
Executive Order 127,

all records of contacts, Offerer Disclosure of Prior Nen-Respousibility
Determinations and Offerer Affirmation of Undersianding of and Agresment
pursuant to State Finance Law Ssction 139-j made or submitted in accordance
with said Section of the State Finance Law;

all complaints to the General Counsel made pursuant to this policy; all
records of the General Counsel with respect 1o any investigation into any
allegation of a knowing and willful viclation of the provisions of this palicy
and the State Finance Law Section 139 regarding permissible contacts and
all determinations made pursuznt to such investigation;

all determinations of responsibility or nen-responsibility and other
documentation of evaluations by or on behalf of the Corporation of responses
to the salicitation,

a statement describing the basis for any action taken lo ferminate the
precurement contract becanse of a false, incomplete or maccurate certificatian
of compliance with or other viclation of Executive Order 127 o1 State Finance
Taw Section 139§

. All documents comprising the procurement record shall be subject 1o disclosure in

accordance with the provisions of the Freedom of Information Law and any other
applicable law.

7. Miscellaneous

a. Complaints or other notices 1o the General Counsel of the Corporation regarding the
implementation of this policy shall identify the solicitation with respect o which the
complaint or notice is being submitted: the entity conducting the procurement at
jssue; and the nature of the complaim or notice, and should be sebmitted 1o the
Ceneral Counsel of ESDC at the following address, for further forwarding. if
NECESSATY:

General Counsel

Empire State Development Corporation
633 Third Avenue

Mew Yook, WY 10017

This policy is adopted pursuant Sections 139-) and 139-k of the State Finance Law.
Nething in this policy shall be construed as limiting the applicanion of this law., In the
event of & conflict between the provisions of this policy and the provisions of State
Finance Law Sections 139-j and 139-k, the provisions of said Law shell govern.

s
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